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Quebec Superior Court Finds Bank Liable to Pay Damages 

Following the Unreasonable De-Risking of a MSB 

Marc Lemieux (Lemieux Business Law, August 6, 2018) 

 

In a important decision handed down on July 20, 2018,1 the Quebec 

Superior Court ordered the Toronto-Dominion Bank (“TD”) to pay 

damages in the amount of $15 000 to 4291921 Canada Inc, doing 

business as Moneywise Financial (“Moneywise”), and $34 000 to its 

owner, Hossein Pourshafiey (“Pourshafiey”). The Court also ordered TD 

to reimburse the extrajudicial fees (being “solicitor and own client 

costs”) incurred by Pourshafiey and Moneywise in the litigation they 

undertook against TD. 

However, the Court declined to issue a permanent injunction that 

Moneywise requested against TD, to reinstate the account. 

The basis facts can be quickly summarized. Pourshafiey emigrated to 

Canada from Iran in the 1970s. He set up Moneywise in 1998, as a 

money service business (“MSB”) helping clients to transfer money to 

and from Iran. 

In 2012, TD informed Pourshafiey that it would end its banking 

relationship with him and Moneywise. Moneywise’s account would be 

closed in 30 days from the notice (but the access by Moneywise to 

wire transfers was immediately terminated, which effectively 

prevented Moneywise from conducting business). In addition, Mr. 

Pourshafiey’s was required to repay his personal home equity line 

within a delay of 60 days from the notice (but the access to new 

advances under this line of credit was immediately frozen). Once 

Moneywise and Mr. Pourshafiey sued, TD reduced the delay to repay 

the home equity line from 60 to 40 days.  

TD gave no reason for its actions at the time of termination. The 

reasons were only disclosed on the second-last day of trial, nearly 6 

years later. 

The Court acknowledges in its decision that TD had a reasonable 

justification for ending its relationship with Moneywise and 

Pourshafiey, and that it had a right to do so. 

However, the Court found that the immediate termination of wire 

services, as well as the failure by TD to give the reasons for 
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termination at the time of termination, were unreasonable, and gave 

rise to liability.  

The Business Banking and Services Agreement (“BBSA”) between TD 

and Moneywise provided in section 28 that TD can terminate any 

account or service by giving notice, and that TD also had the right to 

terminate an account or service without notice, but only where (i) the 

client was in default, (ii) the client was in financial difficulty, or (iii) the 

client was using the account or service for illegal activities. None of 

these situations had occurred in the case of Moneywise and Mr. 

Pourshafiey. 

The Court noted that these provisions and the passing of time since 

termination prevented the issuance of an injunction to reinstate the 

account. 

With respect to liability and damages, however, the Court found as 

follows:2 

“A prudent and reasonable bank would have provided a notice 

period to Moneywise Financial before terminating the wire 

service or would have explained that it was obliged to cancel the 

service immediately because Moneywise Financial fell into one of 

the three scenarios outlined at section 28 of the BBSA. 

However, TD Bank terminated the wire service without notice 

and without explanation, leading to the “brutal and arbitrary” 

outcome that Professor L’Heureux recommended banks to 

avoid.” 

In the Court’s view, a three-month notice would have been appropriate 

in the circumstances. However, the Court indicated that it was not 

convinced that TD was solely responsible for the demise of Moneywise. 

The evidence made at trial showed that several banks, both before and 

after the TD, refused to support its business. The company was also 

heavily exposed to the economic climate in Iran, including the 

international economic sanctions that restricted the flow of money into 

and out of that country. The Court concluded that Moneywise may not 

have survived in this context, even if TD Bank had provided 

reasonable notice or explanation before closing its accounts.3 

Consequently, the Court based the award of damages in favour of 

Moneywise on the loss of revenue incurred by the company in the 
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three-month period that TD should have given as notice. This 

amounted to $15 000, based on the available evidence. 

The Court also awarded an amount of $34 000 to compensate Mr. 

Pourshafiey for the inconvenience and stress he suffered, having to 

reimburse his home equity line at a time when his business was 

prevented from operating. 

The Court was particularly concerned with the failure by TD to give the 

reasons for its actions at the time of the termination of the banking 

relationship. 

TD’s representative put forward for pre-trial discovery had been 

purposefully left out of the decision process and did not know the real 

reason why the bank had terminated the relationships.  

Two weeks before trial, it was revealed that the decision to terminate 

had come from the bank’s compliance group, and numerous new 

documents were filed. And on the second-last day of trial, a senior 

officer testified that the bank’s compliance group had initiated the 

cancellation of TD’s relationship with Moneywise and Pourshafiey 

because it appeared that money had been transferred in violation of 

Canada’s economic sanctions against Iran. The bank stated that such 

practices increase its due diligence costs and expose it to unacceptable 

risk. 

The Court dismissed TD’s strategy not to disclose its reasons for the 

termination of the relationship as follows:4 

“TD Bank’s strategy seems to have been inspired by a treatise, 

that advises banks not to explain their reasons for closing 

accounts because that gives clients less to attack in court. The 

effectively dares the plaintiff to sur sue a sophisticated and rich 

bank or to forego an explanation of why their life and business 

were turned upside down. 

Had the plaintiffs not brought this case to trial, they would never 

have known that TD Bank closed their accounts because it was 

not comfortable with seven transactions with Iran that were 

conducted in February 2012.” 

In addition, the Court was critical of reduction of the delay initially 

given by TD to Mr. Pourshafiey to repay his home equity line:5 
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“Shortening a 60-day deadline to 40 days after being sued is not 

a reasonable banking practice but is an intimidation tactic to 

scare the plaintiffs into abandoning their case, thus adding to the 

“brutal and arbitrary” customer experience that Mr. Pourshafiey 

was forced to endure.” 

For these reasons, the Court was ordered to reimburse the extra-

judicial fees incurred by Moneywise and Mr. Pourshafiey to bring their 

case to justice. 

In conclusion, the Moneywise and Pourshafiey case is a welcome 

addition to the caselaw that already exists in Canada on the topic of 

de-risking. 

It comes at a time when the Department of Finance Canada and the 

Competition Bureau have recently identified a number of problems 

with the banks’ practice of de-risking MSBs and payment service 

providers.  

While the Pourshafiey and Moneywise case remind us that in 

appropriate cases courts can issue injunctions to prevent harm and 

give monetary awards to compensate damages, modifications to 

statutes or policies regulating banks might be a more effective tool to 

prevent MSBs from the kind of abusive de-risking practices that they 

unfortunately continue to endure today. 
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